UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre Bky. No. 04-44774 (RIK)
Susan M. Mitchell, Chapter 7 Case

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY

TO: Debtor and other entities specified in Local Rule 9013-3.

1 M&I Bank FSB (“Movant”) hereby gives notice that a hearing on its Maotion for Relief
from Stay will be held at 2:00 p.m. on November 4, 2004 in Courtroom No. 8 We<t, at the
U.S. Bankruptcy Court, U.S. Courthouse, a 300 South Fourth Street, Minneapolis, Minnesota, or as
soon theresfter as counsel can be heard.

2. Any response to this motion must be filed and delivered not later than November 1,
2004, which isthree (3) days before the time set for the hearing (excluding Saturdays, Sundays and
holidays), or filed and served by mail not later than October 26, 2004, which is seven (7) days before
the time st for hearing (excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE
OPPOSING THE MOTION ISTIMELY FILED, THE COURT MAY GRANT THE MOTION
WITHOUT A HEARING.

3. Movant brings this motion pursuant to 11 U.S.C. 8 362 and Bankruptcy Rule 4001.
Thismotion isfiled under Bankruptcy Rule 9014 and Loca Rules 9001-1 to 9019-1. This proceeding
involves certain red property of Debtor which is subject to a mortgage lien held by Movant (the

“Property”). The Property islocated in Renville County, Minnesota, and is more fully described as:
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West 110 feet of Lots 2 and 3, and the North 15 feet of the West 110 feet of Lot 6,
Block 8, Origind Fat of the City of Renville, Renville County, Minnesota

Movant requests relief from the autometic stay to foreclose its mortgage lien on the Property.

4, The Court has authority to hear and finaly determine this motion pursuant to 28 U.S.C.
88 1334 and 157, 11 U.S.C. § 362(d), and Bankruptcy Rule 5005 and Local Rule 1070-1. The
determination of this motion congtitutes a core proceeding pursuant to 11 U.S.C. § 157(b)(2)(G). The
petition commencing this Chapter 7 case wasfiled on August 25, 2004. Debtor’s case is now pending
in the Court.

5. On or about September 20, 2002, Susan M. Mitchell, a single person, executed a
certain Mortgage Note and Mortgage Deed covering the Property in favor of M& I Bank FSB. Copies
of the Mortgage Note and Mortgage Deed, together with evidence of recording, are attached.

6. Debtor isin default on the mortgage as of September 27, 2004 for four monthly
payments for June through September 2004, motion costs and late charges, in the total amount of
$2,370.85. Thisdefault will increase to $2,395.85 on October 10, 2004, when another late charge
becomes due. Neither the Chapter 7 Trustee nor the Debtor has made any pogt- petition paymentson
the mortgage loan with Movart.

7. The total indebtedness to Movant, as of September 17, 2004, isasfollows:

Principd: $48,009.08
Interest (to 9/17/04): 1,165.88
Late Charges: 75.00
Costs: 230.50
Motion Cogis: 875.00
TOTAL $ 50,355.46
8. Interest continues to accrue on the indebtedness at a per diem rate of $8.51.

0. With respect to property of Debtor or the estate, 11 U.S.C. 8§ 362(d)(2) provides that

the Court may terminate or modify the automatic say if:
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@ The debtor does not have an equity in such property; and
(b) Such property is not necessary to an effective reorganization.

10. Movant requests that the Court grant relief pursuant to 11 U.S.C. § 362(d)(2). Debtor
has little or no equity in the Property. Debtor listed the market vaue of the Property in her schedules as
$50,000.00. Theindebtednessto Movant currently exceeds Debtor’ s estimated market vaue of the
Property. Taking into account usua sdlling expenses of 10% of the selling price, Debtor has no equity
in the Property. Debtor’slack of equity in the Property congtitutes reason to lift the stay pursuant to
11 U.S.C. § 362(d)(2).

11. Movant requests that any order modifying the automatic stay be effective immediately as
alowed under Federal Bankruptcy Rule 4001(a)(3).

12. Movant aso requests the Court grant rdlief pursuant to 11 U.S.C. § 362(d)(1) for
cause. Movant is not adequately protected. There is no equity cushion in the Property and neither
Debtor nor the Trustee have made any offer of adequate protection.

WHEREFORE, Movant, by its undersigned attorneys, requests relief from the automatic stay
provided by 11 U.S.C. 8 362(a) for itsdf and its successors and assignees to foreclose its mortgage lien
on the Property, and for such other relief as may be just and equitable.

Dated: September 27, 2004. BEST & FLANAGAN LLP

By /e Patrick B. Hennessy
Petrick B. Hennessy
Atty. Registration No. 124412
Attorneysfor M&I Bank FSB
225 South Sixth Street, Suite 4000
Minnespolis, MN 55402-4690
(612) 339-7121
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA
In re: Bky. No. 04-44774 (RJK)
Susan M. Milchell, Chapter 7 Case

Debtor.

UNSWORN YERIFICATION AND
DECLARATION REGARDING ELECTRONIC FILING

Fran Jefferson declares under penalty of perjury under the laws of the United States that:

. ] am the bankruptcy specialist for M&I Bank FSB, (“Movant”) and I have been duly
authorized by it to verify Movant’s Motion for Relief from Stay dated September 27, 2004, (the
“Motion”) to be filed in the above captioned bankruptey case.

2. Thave read the Motion, know its contents, and state that thc same are true and correct
to the best of my knowledge, information and belief.

3. Tunderstand that our attorney will scan this Verification and save it in a PDF format
to be inserted into the electronic submission of this motion.

4. 1consent to the Mation being filed electronically by our attomey with the Clerk of
the United Statcs Bankruptcy Court, and that Movant’s attorney, Best & Flanagan LLP, will
relain the original in its file*,

Dated: J @j/ f//b S

Bankruptcy Specialist

* Best & Flanagan LLP will retain the original of this unsworn declaration in its file for 2 years.
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NOTE
geptember 2¢, 2002 RENVILLE MINNESOTA
Gyl (Bwe)
323 20D STREFT NORTHWEST
¥ [Property Addross)

1. BORROWER'S PFROMIEE TQ PAY . )

In roten for a loan thet | have reccived, 1 promise w pay U.5. § 50, 000.00 (this amonst is callsd
“orineinnl "), plus mtecsst, t the arder of the Lender Tha Lender is s
M&I BANK PSR . | undesstand

that the Lander may tremsfer thin Note. The Lender or anyons who takes this Notr by tronsfer and who is entitled o
rocolvepaymants undar this Note ig called &= "Notwe Holdw”,

2. INTEREST

Inrerest will ba charged mm principal omti! the fill umouat of principal bas been paid. 1 will pay intersst at a yearly
rate of §.470 %, This Intarcat matp is the rate I will pay before che maturity of this Note,

After the maturity of this Nole (whsther by scceleratlon or lapsc of Gme), 1 will pay latersst on unpaid prinzipsl and
ingaregt at a yoarly rate of 6.470 %,
3, PAYMENTS

(A) Time and Place of Paymeals

1 will pay priteinal and interest by nuaking paymeats cvery month beginning oi  Octobar 2%, 2002
and contlrming on rha sswse day of cach month thereafrer witil  Septembsz 28, 2017 , which 13 called

the “matrmity date.* If, on the maturity date, 1 £tlll owe amouzis under this Nots, T will pay thoss amounis in foll on chat
dats ogirdlcss of the adounts, The Nats Holder has 1o obligation to cefinance the payinent due on the matmity date. My
paymons will be applied in such order as Lender elects w charges and ampunts duc under this Nore.

I will make my monhly payment gt P, 0. BQX 341

MILWAUKEE, WI S3201-0341 qr ag 2 different place if requirad by the Nots Holdar.
(¥ Amouat of Monthly Poyments )
My monthly payment will be in the smount of U.8. § 372,35 . .

4. BORROWER'S RIGHT TO PREPAY . .

I have the right to maky payments of prihcipal af auy dme before thoy become due. A payment of principal only i
nown as & “prepaymen”. ‘When T make & prepayment, T will tell the Nots Holder in writing thax 1 am doing 50. Tha
Nots Holder will uge parcial prepayments w reduce the wmount of principal that 1 awe. If T make & partal prepayment,
there will he 1o changes 1n the due dats or fu the amount of my menthly payment unless the Note Holder igress in writing
10 thoss changes.

[% 111 prepay chis Now during the first 12, 24 of 35 montha, [ agree to pay & FrepAYRISQE foe o 3%, 3% or 1%,
respectively, of the imitial priczipal atsount of (hlp Note unless the prepayment 1s mads in connection with 3 sale of the
property sapuring this Note or is prohibited by law.

5. LOAN CHARGES

If & Law, which spplies to @is joon and which sets mximmm loan charges, 1 finally incrpreted so that the inserest or
othar loan chargoes collected or to be collsetzd in comseetion with this loan exceed the permitted lupdis, thaa: () any such
Joen cherge shall be reducad by the zmount necessry (o rednee the charge 1o the permitied limit; and (i) ey soms already
collscred from e which exceeded permitted Hiemits will be refunded 1o me. The Note Holdar may choose to make this
refungd by reducing the principal 1 owe under this Nots or by making a direct payment to-me. 1f 2 refund reduces
principal, the reduction wll bs creared as a partial prepayment.

6, BORROWER'S FAILURE TO PAY AS REQUIRED
¢A) Lata Charge for Overdue Fayments and Retorn Check Charge
If the Note Halder has not received the full amount of any monthly payment by the eud of 15 eslendar dayz afar e

dats it 1z dua, I wil pay 2 laca charga to the Note Holder, The amiowns of te charge will be 5 % of the unpaid
wmtant [ X Ter$ 25,00 whichever is greater. [ will pay this lets cherge promptly but only once on sach late
payment. I agree topay & charge of § 15,00 for each check presented for payment vnder this Now which i3
retarned uasausfied,

(B) Detault

If I do pot pay the full amomt of sach monthly payment on the date it is dus, I will be in dafault.

() Notice of Defautt

If I am in defauli, the Nok Holder may ¢and mn a wrirten notice ¢elling @ that 1t I do not pey the overdae acwumes by
& comain datz, the Note Holder way toquire me w pay inmediately the full amouns, of prinsipal which bee not been paid
and 50l the interest that T owe ont that amomnt, That dete must be at least 30 days afier iy datc on which the nodce is
detivered or mailad tw rue,

(D) Na Walver By Note Holder

Even if, st a e when | am bn dafirule, the Note Holder doss oot raquire me to pay immediately In foll 33 described
above, the Not Holder will etilf have the right to do 3o if I am in defanlt ara lator ume,

(£) Payment of Note Holdor's Costs and Expenses .

If the Note Holder bas fequlred me w pay immediacly in Jull 35 dascrlbed above, the Note Holder will have the riph
1o be paid back by me for all af itg osts tnd expenses in enforeing tis Note to the extam not prohibired by applicable law.
Thosa axpansss include, for cxampls, reasonable acoroeys' foes.
7. GIVING OF NOTICES

Unlesa applicahlc law requires & different awxbod, any notice that must be givea to Mo wnder this New will be given
by delivering it or by mailing it by firse class mail to me at the Property Address shove or at a differen: addross if I give
the Note Holder a notige of my different address. .

Any notice’ that st be glver 1o the Note Holder under dis Note will be given by mailing Lt by frst class mail lo the
Notc Holdzr at the sddiem stated iR Sectlon 3(A) above or at s differsnt addregs i 1 am piven a notics of that differsnt
addraga.

MULTISTATB FIXED RATE NOTE-SIngio Famlly
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8. OBLIGATIONS OF FERSONS UNDER THIS NOTE .

If wore than one person signs this Note, each porson ia fully and personally obligatod to keep all of the promises mads
it this Notr, incinding the promise to pay the full ammunt owed. ADY parson who It  guaranuor, surety of ordomer of
thin Note is alsa obligated i do thesc frings, Aniy petson who takes over thase obligatlons, including the shligations of o
gueranor, surety or andamer of this Note, 13 also cbligated (o keep all 0F tho promisca made in this Nate. The Note
Holder way crforée its lghts undar this Notc ageinst each parson indlvidomlly or against all of us ogether. This means
that any one of ua may be required to pay all of the amonnts owed under this Note. Unless a lien would be prohitlied by
1aw or woald rander & nontaxable scoount taxable, 1 grant to Lender o securicy dnmrest and llen In any deposlt sccount 1
fay ot any Yme have with Lender.

9. WAIVERS

1 and any other person who has obligations undes this Note walve the rights of presemtment sud 2oUes of dishonor.
“Presenoment” Toeans the right to require the Nowe Holder to demand paymeat of amounts due. “Noticr of dithonor”
rorans the right to require tha Nots Holder (o give notice W other persons tht amounts doz have 2ot been paid,
10, UNIFORM SECURED NOTE

Thia Notz is 2 uniform incerument with limited variations in some jurisdicions. lu addition to the protections givea o
the Note Holder undae this Noto, @ Mortgage, Deed of Trust or Security Deed (the “Securlty Instrament”), daied the gomme
dats ug this Note, protects the Mote Helder from posxihls Josses which might resule If T do not kesp the promses which I
make in thiy Now. That Seevplty Ioatrument describes how and undsr what conditions 1 may be required w makn
immadinte paymant in fall af sll amodnds T owe godar this Note. Some of those copdidons am deseribed 2 fllowa:
Transfer of the Property or 3 Benaficlal Intersst In Borrowar. 1f all or suy part of the Property of any interest
In 1t 4 s0ld or tramsferred (of If & beneficlal intersst i Borrower 15 sold or traasferred and Bomower is oot a macral
persom) without Lendes's prior writt=n comsene, Lendsr may, at 1ts optict. requirs immedinte payment in foll of all
gamis secured by this Seourity Tnstrument, However, this option shall Dot be exarcised by Lemder if cxercige i3
pruhibited by faderal law as of the date of thig Secufity Tnatrumont.
If Lender exervises this opdon, Lendor shall glve Borrower godes of acccloretion. The natice shall provide 4
period of not Iz than 30 days from the dats the natice is delivered or miled within which Borrower mmst pay all
fums secuted by this Securdty Instroment, IE Boerower falls to pay these sums prior to the expitaton of thiz periad,
Lander may invoke any remedies permitad by this Security Instrumeant without funther notics or demand on Borrower,
11, INTERPRETATION

Lender is a fedoral savings bank with jts charter Incated in the state of Nevada, The validity, constuction and
enforcement of this Nats are governsd by applicatle federal law and Nevada law. Comduct, action ot procsadingy to
recover any collateral or forsclose on iy propery may be governed by the state in which the collatzral ox propetly is
locatad.

WITNESS THE HAND(S) AND SEAL(S) OF THE I/NDERSIGNED.

%MMM (Sel)
SAN M MITCHEL . © -Bersewer

(S=al)

~Borrower

?

e -

(Seal)

i <Bamower

(Seal)

~Berrewor

@lgn orlgtnai Oualy)
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DOCUMENT N, )
REAL ESTATE MORTGAGE 2 -83498.
BUSAN_M_MITCHELL » A SINGLE FPERSOM
Marigagor,’
whalhor ong or mare) martgagoa, conveys and war/ants 0 __ XLT BANE PSB {"lender"|

ln pansidaratlon of thaaum ol * «PIPTY THOUSANMD DOLLARE AND ZERD CENTE**

Dollare ($ 4. 590.20 . )

loaned or to by [saned (9 _SUSAN ¥ MITCRELL

{Baowar,” whether Bra o mare), svidenced by Barzawar's nole(s) or wgreemaent daled 03/30/3002 , il any orlgingl maturlty dula of
Tra_powsnuna mossmys |, W ot pald aardler, the el ssisie describad below, logether with all priviiegos. hereditaments, ememants and
appurtenantes, all rant, quuua lsauoum profits, ¥ cisims, awarde ang payments mado ns o resulL of the sxsrclee &1 iha right af sminent domaln,
and all existing and fulurs Imprevamemie and flxtures (wi callod the 'Prapany’) to securs 1N UDIIgnumu anscrtons In parmgrash 4 below, Including
oyt nat (Imimd 1o the repayment of the aum stated above plus caraln fulure agvengos made by Landar. Tha sum alated ASOwe, Sxciyaive af any
amounts advancet by Lander pursuant to Paragraph 4 Nlow| congiitutes the 'inklat amownt of the Gkl wilhi the meaning of Minn, Stal. § 267.03.

1, Destription of Proparty. [Tha Frogeny (I8} Mmahumulud of Mortgagor.) This Property |p lacaled jn _RENVILLE
County, MAnasom.

WEST 110 FEET OF LOTS 2 AND 3, AND THE NORTH .G FEET OF THE WEST 110 FEET OF LOT ¢, BLOCK
B, ORIGINAL FLAT GF THE CITY OF RENVILLE, RENVILLE COUNTY, MINNBSGTA

3b-apgs0. 12t
i o
E e
W cheeksd hare, riplon aontinues or on hed sheel ’ ;\\\\\5.
i ahenkad hars, thia Mortgage s & purshass monsy merigage. o\\“(\l_‘ D
it ahackad hare, this Martgaga Is a "sanstruction morigage” under M.8.A § 533.9-913{1HG).

It chaoked have, Condaminlum Rider la atiached,
If chacked hare, this Marigags securss a revolving fe &f tradlt under which advaross, paymenria and rasdvances may Be made from Ume
to tlma, and the prinalpal aptount of e revolving 11ne secured by this Mortgage &t &ny are 1IMe ahell not axcead tha sum sialad above.

2. Tide. Mortyngor warranw INls ~a e Proparty, axzapiing only reslriciiona and asasmasis of reeacd, munlcipal and xoning ordinanows, durtent
(anos and assesamanis not ya| dua and _NONE

3. Brorow. Interaxt e Lo pald on Nt It an eacrgw [g raquirad under paragrenh 8(8) af this Merigegs.

4, Morigage s Security. This Manigage seoures prompt payment 1o Lender ef () the eum numd ln |no rst mpmnh m his Mnnungl. Plug
Intarest and vharges aceardng ta e uﬁo ol ihe nmmuf‘w ny';;l ar -qmmum(u)i ch wa Lend ﬁod y sxtanaione

runewals or madlfications aigned by mr Bomows of aueh ¢ nes oo !, (H m 1A mln( n%g blnd nw, all oum md
expaneei 0l collection or enforgsment noludln b‘w conta afd sxpeees 4hl lenﬁ In pasag 'NIPN ell called tha "Obligetany’ L” ] Mﬂ

e Mun‘qhqua Ugg;\) raquool'llrlr]vo:nonnmor H (o) the mtlg:ﬁmﬂ:":’::g# ;I:nlg 'nﬂcgormMg Dn&l' ) Lot mwzamnlﬂm Any I1n! nl sred
under whioh advancss ars to ba uqun \/L 8, &n¢! (o) a¥ other peymants requirad undtr e Ag? e Oullgatons and all athar
p:ﬂ;hnu ' , AM &g ne¢ in thia Mongage end e ‘asumenta widenaing n- Chllgatians haye, been paid and

5. Tasnz, To the ment n psm o Lander unﬂur'?u raph Bla), Monmm ahall pay befors Uisy bagame o and
oiher charges which may be {svied or nssossad car upon thia Mosgage or e Oblnnllonl or M.nﬂr dpht ucur-d oy
Ehia Mangaga, upon Lender & interast in ihe FraPony. And tabms b Lander rectlot Mna \Imely peyrment.

8, Authority ol Lender t0 Perlorm a2 Heﬂguer ] Mcrwh ago- falla l.u Morgager's duUes sm 1orih In this Ma t?w. Lander may
mujnvlllnnlmnu ork:nyMr;uHm and uppnr'lunlty Eastalm ‘#nn u.r“ n w !nw. peﬂurrn 'Lhﬂ duusl or ““.;LT lm pe crmud lnolutlne

m| Agar' PRME Of pa 5
Bahfing Intacast £arthe nam"rﬂmﬁmm n lny awum"'?’wm- '%hngmn bt nat ln mm cr e mexmum rmie nwmlthﬂv law, frem
cats of enpanciiure by Lendar 1o tha data Martgager

7. Inwrln:l hbr;gmr ahal| kgep tho n:vumunm an iy Pm?lmy Inaurad nglinlt dinsct koss or dlmaa; occuioma Dy fus, fload, sxtondad

azirda as w0 My Moy, lhmvlﬂ Insurers ag ¥ Lender, In amnun o wllhuul codnsurmnon, not l6ss Lhan
fha v unpnld hn anaa of the om Mluna ot (e tull replacamant vaius, whichwvat (¥ luf anu mu “".'"' pramiums whan dua, Tha pﬂ"ﬂl“ mu aanaln
Ih MANCRID MBNEAQe niausa |n favor of Lender and, unless Lender o\nenwise agreaa In wrillng, the arighal of all pellclu covering the Proparty ahall
?:Dquwmh:nm ndar, snhj-mnu Lander's approval, Bomows 18 rm‘::’w. thn Inourante nqm ov lmurer tnmugn-\m\nh '”::','IF“ li obtaln:d.

SrgAly Give nolles of kasa 1o e oal Lendwr o, Al Lerdar's
opuon Q the lnmnmenuaﬂol mg bbl slona In the lnvasse nrgupal thelr maturities met .Klo 0 or 1w i Qt ihe
revamsnm on the Prg n the svent of farezioaurm of this Ma v ethet ummr al e 10 the Propsrty, In mnlngulshmem of ths
| lMldnuns eacurad hnruhy el right, s, and IMareat of Morigager in m?u.: qny ingurapcd theh In Mﬂ ehall Dl“ l‘iI "1! purohasar or Dm“ﬂﬂ [}
cr Iaus 10 kanp ;’3 raqulrad Insuranon an tha Frapady, Lindsr may purohasa sugh inaurance for Mongager, su Wrange may ha iradd
b?: 15 prolact Ihe imarests of Landar (it wil not oavar Margaged's aaulty In e Progny), md ngagurn uhllgmhn 1o repay uneu
uil ba In anea dance wilh Paragraph 6.

sl s
B Fourdadion Tl Pupe et
2yt
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8. Ircrlgngur’- c Morigagor ER L

@} Egorew. ff an asarow [s required by Lander, to pay Lander suMficlant funds, 8t such 1Im‘ﬂf‘£¢nntﬁ?mm‘o > B2y when duu I
the estimaled annuael real sxigls {asea and assesamants on the Propo tz) peops

Inturance pram-urnu. It any, () If paymanis owed unekr the ge! o afm g ampygu! anty Nllﬂ“v 1he
promluma neoancary lu pay 161 such insurnas, and &!ﬂ 5ihar Hame agracd {o ba lnnludo%a%@r dn:ﬁmw.
calleat und hald w nar funda tn A amount Aot eucoouv.ho maximum amgunt a | d mid

L] lnen
may raquirs tor Morigagos's sanmw sooount undec the federal Ranl Etldte Satiament Progadureg A=t u( 1974, mlma ad wm Uma
1o (ma. Lendsr may ssOmais the amount of seofow fundt dus On the DAsid of pumranl dae and rsasapable.asimales of friure

. axp.r\dllutn of luture ascraw 4200unt funda or aa otharwlas raquired by n| ||nabb law, Lorichr: hall 17:ire, eacrouad funds

alnst mn ANLASNNAND mnd Imumnnwpnmmma when dya or otherwlsa required by |ow. Baorowed funds may be
mmmln;flud with Landar's gunurll funda wed funds h l.wldlr axpeed tha lrnqun! pormited to/Be Heid by
appll law, Llndlr lhl.ll muoum o McrlPﬁur +or lha encoss e=r td e 1n 28 atherwisa
reguired SaDLE |aw. » asorowed hald by Lsnder at any time are ot lufrelonlw pey Bfew Rpoount [tema when

due Lvndur may rotity o in wiiling, ang Margagor vhall 10 Landar the amaunt feces @ make up tha seficlangy (n &
mannor dmun'nl%od by Lsnggfagr 1 otherwise mquruopgg IPP“DDB:YHW ald 4 ey
L] Ewumcn mmum T:ngup 1he Proparty in goad and tanantatie tenditian And Tapalr, Bnd to [eavars or (apirod damaged or
C] Uﬂniu.M%“ pma Proparty (ros 1rnm 1%ns a0id eneumbrnoes suparlpr to the Kan of this Martgage and nof desaibed In gitigaph 2
o page
0] Omor ngn Ta parform ol of Marq‘lgma ohllun)onu and duties undwr lny olher mergags or yequrily sgraement on tha
any obilgatian (o pay saouied origagn or Beourlty sgreament;

{el ww.a. Not ta namnit waita or psirit waste to be mmmﬁhd upon tha Proparty;

[{/] :unn_{lm-. Nel it asll, aseion, Isate, manun. convay or alharwine tranafer sny legal or equilable Imerent in all or gan of the
poidy, or pormit tha sams 40 otour withaut ®a il v eetaent of Lender rag, ufthoul nolioe tc Mor 2gor Lendar m:?r deal
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre: Bky. No. 04-44774 (RIK)
Susan M. Mitchell, Chapter 7 Case

Debtor.

MEMORANDUM OF LAW

M&I Bank FSB (“Movant”) has moved for relief from the stay provided by 11 U.S.C.
§ 362(a) with respect to property of the estate of Debtor as described in the motion. The facts are set
forth in the motion. Movant requests relief under both 11 U.S.C. 8§ 362(d)(2) and § 362(d)(1).
1 With respect to property of Debtor or the estate, 11 U.S.C. 8§ 362(d)(2) provides that
the Court may terminate or modify the autometic Say if:
@ The debtor does not have an equity in such property; and
(b) Such property is not necessary to an effective reorganization.
Asthetermisused in 8 362(d)(2)(A), “equity” Smply means the difference between the vaue

of the property at issue and the total amount of the liensagaingt it. Stewart v. Gurley, 745 F.2d 1194

(9th Cir. 1984).

2. Movant requests that the Court grant relief pursuant to 11 U.S.C. 8 362(d)(2). Debtor
has little or no equity in the Property. Debtor listed the market value of the Property in her schedules as
$50,000.00. The indebtedness to Movant currently exceeds Debtor’ s estimated market value of the

Property. Taking into account usua selling expenses of 10% of the sdlling price, Debtor has no equity
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in the Property. Debtor’s lack of equity in the Property constitutes reason to lift the stay pursuant to
11 U.S.C. § 362(d)(2).

3. Debtor filed for protection under Chapter 7 of the U.S. Bankruptcy Code and the
“dfective reorganization” provison of 8 362(d)(2)(B) does not apply.

4. 11 U.S.C. 8§ 362(d)(2) authorizes the Court to grant a creditor relief from the automatic
day for “cause’, which includes the “lack of adequate protection of an interest in property of [the
creditor]”. Movant is not adequately protected as contemplated by 11 U.S.C. § 361. Thefailure of
the Chapter 7 Trustee and Debtor to maintain regular periodic payments to Movant demonstrates their
inability to provide adequate protection of Movant’s mortgage lien on the property.

Dated: September 27, 2004. BEST & FLANAGAN LLP
By /e/ Patrick B. Hennessy
Petrick B. Hennessy
Atty. Regigtration No. 124412
Attorneysfor M&1 Bank FSB
225 South Sixth Street, Suite 4000

Minnegpolis, MN 55402-4690
(612) 339-7121
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Bky. No. 04-44774 (RJK)
Susan M. Mitchell. Chapter 7 Case

Debtor.

DECLARATION REGARDING ELECTRONIC FILING AND
UNSWORN CERTIFICATE OF SERVICE

[, Kathryn J. Dahl, declare under penalty of perjury that on October 8§, 2004, I mailed
copies of the Notice of Hearing and Motion, Memorandum of Law, and proposed Order
Modifying Automatic Stay of M&I Bank FSB, which documents were electronically filed on
October 8, 2004, by first class mail postage prepaid to each entity named below at the address
stated below for each entity.

[ will scan the original of this Declaration and save it in PDF format and understand it
will be inserted into the electronic submission of the motion. I consent to this Declaration being
electronically filed with the United States Bankruptcy Court. Best & Flanagan LLP will retain
the original of this unsworn declaration in its file for 2 years.

Susan M. Mitchell John R. Stoebner, Trustee
323 Second Street NW 120 South 6" Street. Suite 2500
PO Box 695 Minneapolis, MN 55402

Renville, MN 56284
Office of the U.S. Trustee

Raymond R. Waechter 1015 U.S. Courthouse
Waechter & Gustafson 300 South Fourth Street
328 5" Street SW Minneapolis, MN 55415

Willmar, MN 56201

Executed on: October 8, 2004 Signed: WMZ/

/ Kat]ﬁyn %ahl

Best & Ftanagan LLP
225 South Sixth Street, Suite 4000
Minneapolis, MN 55402
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre: Bky. No. 04-44774 (RIK)
Susan M. Mitchell, Chapter 7 Case

Debtor.

ORDER MODIFYING AUTOMATIC STAY

This matter came before the Court for hearing on November 4, 2004, on the motion of M&I
Bank FSB, for relief from the automatic stay to foreclose its mortgage lien on certain red property of
the Debtors (“Property”). The Property islocated in Renville County, Minnesota, and is more fully
described asfollows:

West 110 feet of Lots 2 and 3, and the North 15 feet of the West 110 feet of Lot 6,
Block 8, Origind Pla of the City of Renville, Renville County, Minnesota.

Appearances of counsal were noted on the record. Counsel were heard. Based upon the
verified Motion of movant, supporting Memorandum, the files and records herein, and arguments of
counsd:

IT ISHEREBY ORDERED that the automatic stay provided by 11 U.S.C. § 362(a) is
modified to dlow M& | Bank FSB, its successors, and/or its assignees to foreclose its mortgage lien on
the Property in accordance with the terms of its Mortgage Note and Mortgage Deed and the laws of
the State of Minnesota. Notwithstanding Fed.R. Bankr. P. 4001(8)(3), this order is effective
immediately.

Dated: November , 2004

Robert J. Kressel
U.S. Bankruptcy Judge
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